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 Analysis of the regulatory and institutional framework for 
 sex and gender in Australia 

 EXECUTIVE SUMMARY 
 This briefing document synthesises current concerns regarding the legal and regulatory 
 landscape of sex and gender in Australia, particularly as they relate to the rights and protections 
 of women and girls as a sex class. The analysis identifies three main areas of systemic friction: 

 ●  Systemic legal ambiguity:  Over the past decade, piecemeal legislative and policy 
 changes have created a de facto framework lacking internal coherence. This has 
 produced significant uncertainty regarding the legality of female-only spaces, services, 
 and sports categories. 

 ●  Institutional neutrality concerns:  There is a growing  perception that the Australian 
 Human Rights Commission (AHRC) has shifted from a neutral human rights arbiter to an 
 institutional advocate for a specific model of gender identity, as reflected in its amicus 
 curiae interventions and internal communications. 

 ●  Consultation deficits:  A structural disparity exists in stakeholder engagement. 
 LGBTQIA+ organisations are frequently involved across government areas in policy 
 design, while women’s organisations focused on sex-based protections are often excluded 
 or consulted only at late, non-formative stages. 

 The document proposes a structured examination of this framework under Section 11 of the 
 Australian Human Rights Commission Act  to provide legal clarity and ensure Australia’s 
 compliance with the Convention on the Elimination of All Forms of Discrimination Against Women 
 (CEDAW). 

 1. THE FRAGMENTED STATUTORY AND REGULATORY LANDSCAPE 
 The current framework governing sex and gender has developed incrementally since 2009 
 without a holistic review of its cumulative impact on women and girls. 

 1.1 Key elements of the piecemeal framework 
 The following instruments and decisions interact to form the current regulatory environment: 

 ●  2013 Sex Discrimination Act (SDA) amendments:  Introduced protections for “gender 
 identity” and “intersex status” while removing clear biological definitions of “woman” and 
 “man.” 

 ●  Federal guidelines (2013 onwards):  The  Australian Government Guidelines on the 
 Recognition of Sex and Gender  expect public and publicly funded services to align with a 
 self-identification model. 

 ●  State and territory laws:  Implementation of sex self-identification laws (e.g. QLD, NSW, 
 WA) allows legal sex markers to be changed, often without consistent consideration of 
 how these changes interact with sex-based exemptions. 
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 ●  National sport guidance:  Developed by the AHRC and AIS, this emphasises inclusion of 

 male-bodied participants in women’s sports, with limited engagement with established 
 sex-based protections for female-only sport. 

 ●  Judicial and administrative decisions:  Cases such as the  Lesbian Action Group  (LAG) 
 exemption refusal and  Tickle v Giggle  have created conflicting interpretations of the 
 interaction between women’s sex-based rights and gender identity. 

 1.2 Impact on women and girls 
 The interaction of these discrete policies has generated “system-level ambiguity.” Key concerns 
 include: 

 ●  Legal uncertainty:  Service providers and women’s organisations are unsure when 
 female-only spaces and services are lawful under SDA provisions such as Sections 7D 
 (special measures), 30, and 42. 

 ●  International law discrepancies:  Conflicting readings of CEDAW exist. While the Federal 
 Court in  Tickle v Giggle  rejected CEDAW-based gender-identity protections, the AHRC 
 has advanced a broader interpretation collapsing sex into gender identity. 

 ●  Administrative displacement:  Women’s sex-based rights risk being displaced through 
 administrative redefinition rather than transparent legislative balancing. 

 2. INSTITUTIONAL ROLE AND NEUTRALITY OF THE AHRC 
 A recurring theme is the perceived erosion of the AHRC’s independence and neutrality. Evidence 
 suggests the Commission may be functioning as an institutional advocate for gender-identity 
 models over women’s sex-based protections. 

 2.1 The Tickle v Giggle amicus intervention 
 ●  Stated role:  The Sex Discrimination Commissioner claimed to appear as  amicus curiae 

 only to assist on questions of law. 
 ●  Actual submissions:  The AHRC recharacterised the case as a gender-identity claim and 

 argued that female-only policies could be unlawful even if intended as “special measures.” 
 ●  Internal sentiment:  FOI-disclosed emails revealed staff describing the judgment as a 

 “win,” language more characteristic of activism than neutrality. 

 2.2 Engagement with international mechanisms 
 FOI materials indicate internal discussions about using influence with the Global Alliance of 
 National Human Rights Institutions (GANHRI) to challenge UN Special Rapporteur Reem Alsalem 
 after she emphasised women’s sex-based protections diverging from the Commission’s position. 

 2.3 Patterns in guidance and decisions 
 ●  Sport and LAG decisions:  Both adopt a model where gender identity is determinative, 

 treating women’s sex-based boundaries as presumptively discriminatory. 
 ●  Lack of balancing:  Despite statutory duties to uphold universality and indivisibility of 

 rights, little evidence shows the AHRC balancing women’s rights as a sex class against 
 other attributes. 
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 3. STRUCTURAL GAPS IN MEANINGFUL CONSULTATION 
 Stakeholder engagement appears imbalanced, privileging gender-identity advocates over 
 sex-based women’s organisations. 

 3.1 The consultation disparity 
 FOI releases and stakeholder lists show a recurring pattern: 

 ●  LGBTQIA+ stakeholders:  Granted early access at project design stages (e.g.  Sex Files 
 project, ABS sex/gender standards, state self-ID reforms). 

 ●  Women’s sex-based rights groups:  Often excluded from formative stages or invited only 
 at the public consultation stage after key policy directions were determined. 

 3.2 Compliance with international standards 
 CEDAW Article 7 and General Recommendation 23 require states to ensure that women 
 participate meaningfully and on equal terms with men in the formulation and implementation of 
 government policy, not just in token consultations. The current ad hoc consultation model falls 
 short. Organisations such as the Coalition of Activist Lesbians (CoAL) and Feminist Legal Clinic 
 (FLC), which hold ECOSOC status, have not been treated as standing domestic stakeholders by 
 government or its agencies. 

 4. STATUTORY FRAMEWORK FOR REFORM 

 The Australian Human Rights Commission Act provides tools for addressing these issues without 
 pre-empting parliamentary decisions. 

 Provision  Function 

 Section 10A  Requires the Commission to perform functions with regard to the 
 universality and indivisibility of human rights. 

 Section 
 11(1)(e) 

 Empowers the Commission to examine enactments for inconsistency with 
 human rights and report findings to the Minister. 

 Section 
 11(1)(f) 

 Allows inquiries into acts or practices potentially inconsistent with human 
 rights. 

 Section 13  Grants power to do all things necessary for the performance of its functions 
 (basis for court interventions). 

 Section 15  Authorises collaboration and consultation with appropriate 
 non-governmental organisations. 
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 5. RECOMMENDATIONS AND PROPOSED ACTIONS 
 To restore institutional credibility and legal clarity, the following actions are proposed: 

 ●  Conduct a Section 11 inquiry:  Use statutory powers to map the full sex and gender 
 framework, identifying where clarification is needed to protect women as a sex class under 
 CEDAW. 

 ●  Establish a public amicus policy:  Specify how the Commission distinguishes between 
 assisting the court and advocating for outcomes, ensuring neutrality where policy positions 
 exist. 

 ●  Formalise stakeholder recognition:  Recognise women’s sex-based rights organisations 
 (e.g. AAWAA, CoAL, FLC, WRNA) as distinct stakeholders to be consulted at the design 
 stage of relevant projects. 

 ●  Provide transparent reporting:  If the Commission declines review, it should explain how 
 its Section 11 functions apply to this contested area. 

 Principle of legality 
 Under the common law ‘principle of legality’, Parliament is presumed not to abrogate fundamental 
 rights or depart from settled legal concepts unless it does so clearly and expressly. From women’s 
 organisations’ perspective, the way sex has effectively been re-engineered through case law, 
 guidance and administrative practice, without Parliament ever squarely confronting the question 
 of how women’s sex-based protections and rights should be balanced against gender identity, sits 
 uncomfortably with that principle. A structured inquiry under section 11 could help to surface 
 where current practice may be out of step with what Parliament has actually decided, and where 
 clearer legislative choices are needed. 

 By adopting a structured, inclusive approach, the Commission can provide Parliament with the 
 consolidated human-rights analysis necessary to ensure that sex-based protections are not 
 quietly displaced by administrative redefinition. 
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We thank commissioners for your time 
and look forward to being of ongoing
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and look forward to being of ongoing
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